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Introduction

South China Sea: Troubled Waters
or a Sea of Opportunity?

NIEN-TSU ALFRED HU

The Center for Marine Policy Studies

and College of Social Sciences

National Sun Yat-sen University
Kaohsiung City, Taiwan, Republic of China
and

National Cheng Kung University

Tainan City, Taiwan, Republic of China

As a semi-enclosed sea, the South China Sea is the location of conflicts and disputes
arisen from intra-regional claims by bordering States over various insular features
and the surrounding waters and from extra-regional interests projected in the region.
Regional cooperation is an approach called for by the 1982 United Nations Convention
on the Law of the Sea (UNCLOS) to address potential conflicts and disputes in semi-
enclosed seas. The submissions to the Commission on the Limits of the Continental
Shelf (CLCS) by two bordering States and the improved cross-Strait relations between
Taiwan and China are two recent developments that have implications for stability and
cooperation in the region. This article provides a background to these developments
and highlights the assessments on the situation and prospects of the South China Sea
presented by articles in this and the next Special Issue.

Keywords disputes, regional cooperation, South China Sea

Introduction

South China Sea has long been labeled as “troubled waters” or “a flash point,” whether
viewed from regional security,! or in terms of living? and nonliving marine resources.’
Although the signing of the Declaration on the Conduct of Parties in the South China Sea in
Phnom Penh, Cambodia, on 4 November 2002 by China and the Association of Southeast
Asian Nations (ASEAN) countries* was seen as an encouraging sign for stability in the
South China Sea,’ the submissions made in 2009 to the Commission on the Limits of the
Continental Shelf (CLCS)® by Malaysia and Vietnam’ have resulted in a resurfacing of
questions about the future of cooperation in the region.
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The submissions to the CLCS, the responses these generated, and the improvement of
cross-strait relations between Taiwan and China provided the background for The Center
for Marine Policy Studies (CMPS) of the National Sun Yat-sen University in Kaohsiung
City, Taiwan, a leading marine policy think-tank in Taiwan, hosting of the International
Conference on Issues in the South China Sea in Taipei on 19-20 August 2009. Papers from
the Conference make up the articles in this Special Issue I and the next Special Issue II.

This article provides an introduction to the recent actions by the South China Sea
States that have raised questions and concerns about cooperation within the region. Special
attention is given to the Republic of China (ROC) and the People’s Republic of China
(PRC) dotted line maps and cross-Strait relations. This article also provides an overview
of the articles in these Special Issues and their contribution on the current situation with
respect to cooperation in the South China Sea.

Submissions to the CLCS and the Philippine Legislation

While it is understood that the CLCS is not a forum for the settling of maritime disputes
involving maritime claims and delimitation between or among States, the CLCS can be
used as a policy tool to highlight, accentuate, or assert a State’s maritime claims. This is
exactly what has happened in the South China Sea region.

The joint submission by Malaysia and Vietnam with respect to the southern part of the
South China Sea and the submission by Vietnam in the North Area (also in the southern part
of the South China Sea) encountered protests from the PRC? and the ROC.° In addition,
in view of its lack of access to the United Nations system, including the CLCS, the ROC
Foreign Ministry issued a comprehensive declaration on 12 May 2009 outlining its position
with respect to the CLCS and its right to make claims on the extended continental shelf
beyond 200 nautical miles in the East China Sea, in the waters to the east of Taiwan Island
proper, and in the South China Sea.'’

The PRC stated in its Note Verbale dated 7 May 2009 that:

China has indisputable sovereignty over the islands in the South China Sea
and the adjacent waters, and enjoys sovereign rights and jurisdiction over the
relevant waters as well as the seabed and subsoil thereof (see attached map).
The above position is consistently held by the Chinese Government, and is
widely known by the international community.

The continental shelf beyond 200 nautical miles as contained in the Joint
Submission by Malaysia and the Socialist Republic of Viet Nam has seriously
infringed China’s sovereignty, sovereign rights and jurisdiction in the South
China Sea.'!

The reading of the above PRC’s statement can lead to the following observations: The PRC
asserts sovereignty over the islands in the South China Sea and the adjacent waters of such
islands (i.e., Xisha Qundao, Nansha Qundao, Zhongsha Qundao, and Donsha Qundao).
Second, the PRC asserts sovereign rights and jurisdiction over the “relevant waters” as well
as the seabed and subsoil thereof. The “relevant waters” are the waters encompassed by the
nine discontinuous U-shaped lines shown in the map in Figure 1, although the PRC has not
specified the legal nature of the “relevant waters.” Third, the PRC’s position concerning the
islands and their adjacent waters, the relevant waters and the seabed and subsoil thereof,
as well as the map itself, has been held by the PRC consistently and is widely known by
the international community. This implies long usage or historical title. Fourth, the PRC
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Figure 1. Map attached to China’s Note CML/17/2009, submitted to the United Nations 7 May

2009.
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asserts sovereignty, sovereign rights, and jurisdiction in the South China Sea delineated by
the U-shaped lines.

In the above noted ROC’s statement concerning the joint submission of Malaysia and
Vietnam and the submission of Vietnam, it states:

In terms of either historical, geographical or international legal perspective, the
Nansha Islands (Spratly Islands), Shisha Islands (Paracel Islands), Chungsha
Islands (Macclesfield Islands), Tungsha Islands (Pratas Islands), as well as their
surrounding waters, their respective sea bed and subsoil belong to the existent
territories of the Republic of China. The sovereignty of these archipelagoes
belongs to our Government is an undeniable fact, Taiwan therefore enjoys and
deserves all rights accordingly. Any sovereignty claims over, or occupation
of, these islands and their surrounding waters will not be recognized by the
Government of the Republic of China.'?

Apparently, the ROC also takes a historical perspective and characterizes the four groups of
islands and their surrounding waters, seabed, and subsoil as a part of its existent territories
and that it has sovereignty over these archipelagoes.

Reference also needs to be made to the new legislation in the Philippines, the Republic
Act No. 9522 (An Act to define the archipelagic baselines of the Philippines) enacted
on 10 March 2009,"3 in which the Philippines defined its archipelagic baselines. Article
2 declares that the Philippines exercises “sovereignty and jurisdiction” over the Kalayaan
Island Group and the Bajo de Masinloc/Scarborough Shoal.'* The Philippines has deposited
with the United Nations a list of geographical coordinates of the points contained in the
Act.’® The ROC, the PRC, and Vietnam have all communicated their nonacceptance of the
Philippines legislation. The ROC declared that all the four groups of islands in the South
China Sea and the surrounding waters are the territories of the ROC.'® The PRC lodged a
protest note dated 13 April 2009 to the UN Secretary-General in which it is stated:

The above-mentioned Philippine Actillegally claims Huangyan Island (referred
as “Bajo de Masinloc” in the Act) and some islands and reefs of Nansha Islands
(referred as “The Kalayaan Island Group” in the Act) of China as “areas
over which the Philippines likewise exercises sovereignty and jurisdiction.”
The Chinese Government hereby reiterates that Huangyan Island and Nansha
Islands have been part of the territory of China since ancient time. The People’s
Republic of China has indisputable sovereignty over Huangyan Island and
Nansha Islands and their surrounding maritime areas. Any claim to territorial
sovereignty over Huangyan Island and Nansha Islands by any other State is,
therefore, null and void.!”

Vietnam made a similar communication. '8

The U-shaped Lines and the Improved Cross-Strait Relations

While there are problems and difficulties between the two sides of Taiwan Strait, the
territorial claims over the insular features within the U-shaped lines and claims over the
waters within the lines constitutes a common ground for the both sides of the Taiwan Strait
vis-a-vis other claimants of the South China Sea. The assertion of the U-shaped lines claims
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and the improved cross-Strait relations since mid-2008 have significant implications for the
situation in the South China Sea.

In a chronological sense, it was the ROC Government that first made territorial claims
on all the islands, islets, reefs, rocks, banks, and shoals and claimed all the waters as
“historic waters” in the South China Sea (to the Chinese people and in the Chinese lan-
guage, it is called “South Sea,” or “Nan-Hai,” rather than South China Sea)'? within the
11 discontinuous U-shaped lines presented in a map issued by the Department of the Ter-
ritories and Boundaries of the Ministry of the Interior in December 1946 while the ROC
still ruled mainland China (see the map in Figure 2).2’ The ROC conducted surveys and
named a number of the insular features following the World War II. In September 1947, the
Ministry of the Interior of the ROC Government ordered the annexation of the four island
groups in the Nan-Hai under the administrative jurisdiction of the Kuangtung Provincial
Government and formally approved and publicized the names of the insular features of the
four island groups to all the countries of the world. This met with no opposition from other
countries.?!

Since 1949, after its establishment on the mainland, the PRC Government has suc-
ceeded the ROC’s claims in the South Sea with a set of revised, but similar, nine discontin-
uous U-shaped lines. The ROC Government in Taiwan has continuously held to its original
claims. Thus, the “two Chinas” have possessed the same position in the South China Sea
over the past 6 decades.

Since Ma Ying-Jeou took office as President of the ROC on 20 May 2008, the cross-
Strait relations between Taiwan and China have undergone a substantive change.?? Both
sides have taken a more positive and friendlier attitude toward each other. This change
exists on many fronts.>* The development of recent cross-Strait relations, combined with
the long-standing and common positions of both sides toward the territorial claims over
insular features in the South China Sea and the claims of sovereign rights and jurisdiction
over the waters encompassed by the U-shaped lines, have facilitated the collaboration of
Taiwan and China for the first time in a second-track regional forum specifically dealing
with the issues of South China Sea.?*

Assessments of the Current Situation and Perspectives
on the South China Sea

With their strategic location and potential surrounding waters and associated resources
therein, the insular features in the South China Sea are the “blocking stones” for any peaceful
settlement and development in the region. Hope for the region is based on politically
acceptable, legally sound, and practically feasible maritime delimitation solutions.

In his article “Maritime Delimitation in the South China Sea: Potentiality and Chal-
lenges,” Robert W. Smith, after briefly examining the existing bordering States’ claims in
the South China Sea, suggests a long-term solution scenario of maritime delimitation that
starts from identifying areas of the South China Sea in which only two countries dispute the
area, then moving into the more tricky central part of the South China Sea where multiple
claimants exist. His proposal is to have an outside entity (an organization, government,
group of experts) offer nonbinding advice and recommendations on how to allocate the
area to the respective States or to create joint development schemes. Smith is of the view
that the opportunities are endless for the countries to work together and to enjoy the fruits
of what the waters and seabed have to offer.

As already noted, it is the ROC Government that made the earliest claim to all of the
insular features and waters of the South China Sea within the U-shaped lines, which was



09: 12 21 Cctober 2010

[ 2007- 2008-2009 National Sun Yat Sen University] At:

Downl oaded By:

208 N.-T. A. Hu

sxanm(i)

s - B R

R O G ) e v

Figure 2. A reproduction of the official map issued by the Republic of China Government on
December 1946 with U-shaped 11 discontinuous lines. [Source: Chang Wei-1 (5&#ft —), Nan-Hai
Tsu-Yuan K’ai-Fa yu Chu-Ch’uan Wei-Hu (B2 E IR 5 F B The Resources Exploitation
and Sovereignty Protection of the South Sea) (Taipei County, Taiwan: P’an Shih Library, December
1994), map presented on a folded page at the end of the book.]
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followed by the PRC Government. The position, practice, and interpretation on the ROC
and PRC claims, especially the nature of the discontinued U-shaped lines, needs to be
examined if one intends to grasp the common position of the two Chinese Governments in
the South China Sea. Kuan-Hsiung Wang offers his observation and analysis on this issue
in the article “The ROC’s Maritime Claims and Practices with Special Reference to the
South China Sea.” Wang first presents the maritime zone claims and related legislation of
the ROC, and then moves to the ROC claims and practices in the South China Sea. Wang
argues that: (1) the method of constructing the discontinuous U-shaped lines is through
the median line principle by which the lines fall in the middle of the insular features
that the ROC Government claimed and the opposite land masses of other bordering States
of the South China Sea; (2) the legal status of the U-shaped lines is not baselines separating
the territorial sea and the internal waters, rather the lines indicate all the insular features
that are under the ROC or PRC sovereignty; and (3) based on existing practices in the
waters enclosed by the U-shaped lines, it would be difficult for either the ROC or the PRC
to claim such waters as territorial waters, let alone internal waters, and whether the insular
features possess maritime zones such as an EEZ and continental shelf is contingent on the
ambiguous legal distinction between islands and rocks that cannot sustain human habitation
or an economic life of their own.

Taiwan has been handicapped in dealing with other claimant States through normal
diplomatic channels,?® and yet Taiwan is in control of the largest island in the Spratly
Islands. One international mechanism that has sought to overcome this situation has been
the second-tract forum, the Workshops on Managing Potential Conflicts in the South China
Sea (the SCS Workshops) initiated and sponsored by the Indonesia Government. Yann-
Huei Song offers a historical account of this dialogue process with special reference to
the interactions between Taiwan and China in his article “The South China Sea Workshop
Process and Taiwan’s Participation.” Song takes the adoption of a joint project proposal
submitted jointly by Taiwan and China at the 2009 SCS Workshops as a major step regarding
Taiwan’s participation in the Workshop process. He raises issues about the implications
of this for future interactions or maneuvering perceived or taken by different actors, both
intra- and extraregional.

Establishing MPAs within undisputed marine areas needs no bilateral or multilateral
cooperation. It is cooperation within disputed waters that requires political will and policy
input. “The Spratly Islands constitute one of the most ecologically significant areas of the
Earth, hosting a high diversity of marine species, providing critical habitats for endangered
species, and providing marine larvae to reestablish depleted stocks among the heavily
overfished and degraded coastal ecosystems of the South China Sea,” and Taiwan has a
strong capacity for biodiversity research. Because of this, John W. McManus, Kwang-Tsao
Shao, and Szu-yin Lin, in their article “Toward Establishing a Spratly Islands International
Marine Peace Park: Ecological Importance and Supportive Collaborative Activities with an
Emphasis on the Role of Taiwan,” suggest that Taiwan should promote the Spratly Islands
as an international Marine Peace Park. Their view is that the protection of the natural
resources of the Spratly Islands is vital to maintaining the fisheries and economically
important ecosystems throughout the coastal areas of the entire South China Sea, and
this should outweigh the socially and economically costly and environmentally destructive
military maintenance in the region. They argue that the recent developments in the cross-
Strait relationship between Taiwan and China has improved since 2008 and this will give
Taiwan a better chance to promote the Spratly Islands as an international Marine Peace Park.

Is it possible that the bordering States of the South China Sea could come together to
take the South China Sea as a common heritage and give themselves the opportunity of joint
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development through regional cooperation in the spheres of management and conservation
of marine living resources, protection of marine environment, and joint scientific research
programs? Nien-Tsu Alfred Hu, the organizer of the 2009 International Conference and
the Guest Editor of this Special Issue, looks at this issue based on existing practices and
precedents in two other semi-enclosed seas (i.e., the Mediterranean Sea and the Caribbean
Sea) and draws certain lessons for the bordering States of South China Sea to consider. In
his article “Semi-enclosed Troubled Waters: A New Thinking on the Application of the
1982 UNCLOS Article 123 to the South China Sea,” Hu first notes the treaty obligations
provided for in Article 123 of the UNCLOS on the bordering States of an enclosed or semi-
enclosed sea to cooperate in three substantive spheres directly or through an appropriate
regional organization or other interested States. He then examines the practices in the
Mediterranean region and the Caribbean region on the protection of marine environment
and management of marine living resources. After putting the lessons learned from two
semi-enclosed sea regions into the context of South China Sea, Hu puts forward his thinking
on future cooperation in the South China Sea. He argues that: (1) the involvement of the UN
system will not guarantee the success of regional cooperation; (2) a cooperative program
with a large geographical coverage, a great number of participating States, and a high degree
of diversity among participating States can result in difficulties; (3) inviting or allowing
the involvement of other extraregional interested States or international organizations may
not be helpful; (4) a complicated cooperative mechanism with too many agenda items
and too high expectations can overwhelm the capacities and political will of participating
States; and (5) the bordering States of the South China Sea must have the political will to
incorporate Taiwan as an equal partner in bilateral or multilateral engagement in the region.

The South China Sea is important not simply because of its numerous insular features,
but also because of its strategic geography of choke points of sea lines of communication
(SLOC). Chris Rahman and Martin Tsamenyi first describe this strategic geography in their
article “A Strategic Perspective on Security and Naval Issues in the South China Sea” (This
particular article will appear in the Special Issue IT). These authors then analyze recent naval
and strategic developments, especially naval modernization, in the region. They argue that
“the small size of even the largest islands in the Spratly group, their isolation and need for
infrastructure and constant replenishment, mean that they would have minimal strategic
value in any significant conflict;” nevertheless, “any strategic value they may hold pertains
mostly during peacetime, as surveillance or staging outposts, and as political indicators
of intent with respect to territorial and maritime claims.” Their article also analyzes and
predicts certain types of military operations in the exclusive economic zone (EEZ) in the
region, including those operations undertaken by extraregional powers and responses from
littoral states, especially the contention between the PRC and the United States. They
conclude with an observation that “China is increasing its pressure on other claimant States
in the South China Sea and ‘unwelcome’ forces such as those of the United States in a
concerted fashion;” while “[o]ther South China Sea States are also asserting their own
claims and developing their own naval capacity, albeit to a lesser degree than China.” This
observation leads to their conclusion that “[a]ny thoughts that the South China Sea can
become a zone of peace and cooperation may have to be placed on hold for some time yet.”

If regional cooperation is one of the solutions to the tensions and conflicts in the South
China Sea region, what will the road map look like? Aldo Chircop, in his article “Regional
Cooperation in Marine Environmental Protection in the South China Sea: A Reflection on
New Directions for Marine Conservation,” (this particular article will appear in the Special
Issue II) indicates that “[d]espite ongoing conflict management and confidence-building
efforts in the South China Sea, there is still no clear path to the resolution of complex
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multilateral sovereignty and maritime boundary disputes.” Chircop observes that “[o]ver
the past two decades, however, there has been a growing sense of urgency in the need to
take action in marine environmental cooperation at global and regional levels” and that
there are numerous globally or regionally accepted international instruments that apply to
all the littoral players, but Taiwan, of the South China Sea. Thus, there is no lack of legal
commitments for the South China Sea States to cooperate on the marine environmental
protection. Chircop notes that “[a]t this time most of the marine areas [within the South
China Sea] under current protection fall within undisputed waters and what is missing is
networking of existing [marine protected areas] MPAs as well as cooperation to pursue the
common conservation interest in disputed waters.” He suggests that the littoral States should
pursue the creation of MPA networks under the concepts of “Large Marine Ecosystem”
(LME) and “ecosystem-based management,” along with another layering of protection
through the designation of “special areas” or “Particularly Sensitive Sea Areas” (PSSAs)
under the International Convention for the Prevention of Pollution from Ships 1973/78
(MARPOL)?* regime and through the International Maritime Organization (IMO) ship
routing measures. Accordingly, Chircop suggests that

[t]he region should take greater ownership of initiatives to protect its common
ecosystemic heritage and commit financial and administrative resources. In-
ternational organizations may play important facilitative roles, but those roles
will necessarily be catalytic and the ultimate responsibility to make marine
conservation work rests on the regional States.

Conclusion

Is the South China Sea troubled waters or a sea of opportunities? The answer is contingent on
the political will of the bordering States. There are numerous international legal instruments
that provide for rights and obligations for policy formulation on the part of the bordering
States. These legal instruments, however, point in two different directions: one is to take
them as legal bases or tools to augment each individual bordering State’s interests, like
the recent contention in the CLCS forum; the other is to take them as legal bases or
tools to reduce the tensions and conflicts through regional cooperation by means of the
formulation of regional mechanisms for marine environmental protection and management
and conservation of marine living resources. The bordering States should have the collective
wisdom to solve their common problems within the region, but this is based on political
will.
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