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South China Sea (SCS) issues are complex and dynamic, rangin{g from historic claims to
present day military occupation, from military security to regional stability, from
rhetorical appeasements to hand-line national interests, from intraregional competition to
extraregional involvement. The submissions made in 2009 by several Southeast Asian
states to the United Nations Commission on the Limits of the Continental Shelf (CLCS)
respecting outer limits of extended continental shelves beyond 200 nautical miles in the
South China Sea resulted in renewed attention to the maritime disputes over the insular
features and the waters of the South China Sea among several claimant States. Questions
have resurfaced about the future of cooperation in the region. Furthermore, the
improvement of cross-Strait relations between Taiwan and China after 2008 has added a
new element to the evolution of South China Sea issues. This book describes these recent
developments in depth and provides an examination of possible future developments in
the South China Sea.

All articles but one in this book were originally published as a Special Issue in Ocean
Development & International Law.
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Co-editor’s Preface

The South China Sea, while referred to differently by different gfoups, is the South Sea to
the Chinese people and in the Chinese language. It is a semi-enclosed sea, as defined in
Article 122 of the 1982 United Nations Convention on the Law of the Sea (LOS
Convention), which because of its strategic location has become a testing ground for the
utility of contemporary international regimes and the eventuality of regional cooperation.

The scattered insular features of islands, islets, reefs, rocks, banks, shoals and
submerged reefs along with the long-standing Chinese “U-shaped dotted lines” map and
the competing claims made by littoral States have created a difficult situation for maritime
zones delimitation. This situation is further complicated by the known and/or potential of
rich natural resources, living and non-living, within the area. So tempting are such
resources and so intense the “sovereignty” issues that the littoral States of the South China
Sea have invested significantly in military and law enforcement forces to support their
claims over all or a part of the insular features and surrounding waters in the region.

There are also vital sea lines of communication through the waters of the South China
Sea for the movement of goods and fossil fuels to Northeast Asian nations and strategic
maneuvering and the deployment of armed forces by extra-regional powers to the region.
Some littoral States are aligned with extra-regional powers in order to balance the
emerging regional, if not global, reality of the People’s Republic of China (PRC).

There is also a changing “cross-strait relationship” between the Republic of China
(ROC or Taiwan) and the PRC. On South China Sea issues, the “two Chinas” essentially
hold the same position in terms of their common claims over the South Sea. ROC/Taiwan
has significant interests in the South China Sea and has occupied and continuously
controlled the largest island in the Spratly Islands (Tai-Ping Island, &> in Chinese or
Itu Aba Island in English) for more than 60 years.

All the aforementioned issues are reflected in the book’s subtitle “Troubled Watels orA
Sea of Opportunity,” a classic case of the glass half empty/half full perspective.

The genesis of this collection was the International Conference on Issues in the South
China Sea (F5 iR HBSWET €), held in Taipei, Taiwan, 19-20 August 2009, organized
by The Center for Marine Policy Studies (CMPS, #FRBUEREHIZCHCY) of the National Sun
Yat-sen University (837H47111’K5Y) and chaired by one of the co-editors. Selected papers
presented at the Conference were published in Ocean Development & International Law
(ODIL) in 2010 as a Special Issue entitled “Issues in the South China Sea” (Vol. 41,
Numbers 3 and 4, pp. 203-356), under the guest editorship of one of the co-editors. The
publisher of ODIL, Routledge, identified the Special Issue as fitting within their “Journal
Special Issues as Books” (SPIBS) program to be published in book form to extend the
readership for the material.




CO-EDITOR'S PREFACE

A feature of the “Journal Special Issues as Books” program is that the articles from the
ODIL Special Issue are republished unaltered. To this the co-editors have added this brief
preface as well as an epilogue chapter which provides updates of recent legal and political
developments and analyses of such developments respecting the South China Sea region.

Each of the co-editors has come to this work following different paths. Both have been
involved in academic work respecting South China Sea matters for decades. Both have
government experience, albeit for one of the co-editors that experience did not involve
Asia in any direct way. And, of most importance, both have worked together on
conferences, editing and brainstorming, which for each, has been a career highlight.

We thank the authors of the various chapters for sharing their expertise and insights at
the 2009 Conference in Taipei and for their further work in preparing and finalizing their
papers for publication in OD/L. We also thank the staff of The Center for Marine Policy
Studies, especially the Executive Secretary of the CMPS, Ms. Yu-Ling Emma Lin, for
their dedication in ensuring a well-organized and enjoyable Conference and for their
assistance in the preparation of this book. Rosemary Garton, the editorial assistant for
ODIL, deserves a special note of thanks for her work on the papers published in ODIJL.

We hope that this book will contribute to a fuller understanding of the issues at play in
the South China Sea region. It is our view that the South China Sea area is one of
opportunity and hope that globalization, regionalization and bilateralism, each in different
ways, will lead to the situation where the label “dangerous waters” often found on nautical
charts comes to refer only to navigational risks

Prof. Nien-Tsu Alfred Hu, Kaohsiung
Prof. Ted L. McDorman, Ottawa
October 2012
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Introduction

There is no question that the conflicting claims to islands and ocean areas within the
South China Sea has dominated almost all discussions and undermined most attempts at
regional cooperation on marine matters in the South China Sea. The bases of the legal/
political arguments for the claims of Brunei, China (People’s Republic of China and the
Republic of China), Malaysia, the Philippines and Vietnam over the islands and ocean
areas within the South China Sea, whether it be historic usage, discovery, occupation,
proximity or a combination of these and other arguments, are well-known.' The activities
of the various actors respecting the islands and ocean areas have been extensively
documented and analyzed.? It is widely acknowledged that the 2002 Declaration on the
Conduct of the Parties in the South China Sea involving the Association of South East
Asian Nations (ASEAN) and the People’s Republic of China® has had a stabilizing effect
on State actions within the South China Sea’ without, however, yielding much beyond a
maintenance of the status quo respecting the conflicting ocean and insular claims.
Subsequent to the Declaration there have been activities and statements that have
provoked protests over interference with sovereignty and that the activity/statement is
straying from the principles in the Declaration.® The South China Sea situation is further
complicated by the interactions between the “two Chinas” — the People’s Republic of
China (PRC) and the Republic of China (ROC or Taiwan). While there has been a
congruence of position across the Taiwan Strait on South China Sea matters,® Taiwan is an
actor in the South China Sea, if for no other reason, that it occupies the largest of the
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MARITIME ISSUES IN THE SOUTH CHINA SEA

Spratly Islands — Itu Aba or the Tai-Ping Island.” Since the commencement in 2008 of Ma
Ying-Jeou’s Presidency, there has been a generally amicable political atmosphere across
the Taiwan Strait. This has led to the PRC and Taiwan engaging in unprecedented levels of
cooperation on the South China Sea issues, such as, a jointly proposed program of activity
in a regional, multilateral, second-track forum (namely, the Workshops on Managing
Potential Conflicts in the South China Sea), a jointly published regional situation
assessment report® through a bilateral mechanism, and confidence building measures
informally proposed by various scholars from both sides.
Apart from the intra- and extra-regional State actors that have shaped the situation in
the South China Sea region, a non-State body, the Commission on the Limits of the
Continental Shelf (CLCS) has also influenced recent developments in the region. While
States understand that the CLCS is not a forum to settle disputes involving maritime
_claims and/or delimitation between or among States, it ‘is inevitable that in their
“submissions to the CLCS that States have asserted and accentuated claims that may
overlap with claims of other States. This has happened in the South China Sea.
This chapter provides information on new developments as well as a legal and policy
overview analysis regarding South China Sea issues that have arisen subsequent to the
writing and publication of the other chapters in this collection which was published in the
Special Issue of Ocean Development and International Law entitled “Issues in the South
China Sea” in mid-2010.

2009
Submissions, Legislation and Official Communications

In 2009 the focus of attention on the South China Sea moved from the water to the United
Nations and specifically to the CLCS, a body of geoscience experts established pursuant
to the U.N. Convention on the Law of the Sea (the LOS Convention)’ to provide assistance
to States regarding the application of the complex criteria set out in Article 76 of the
Convention for the establishment by States of their outer limits of the continental shelf
beyond 200-n. miles. The LOS Convention indicates that a coastal State is to submit
information supporting its proposed outer limits of its “legal” continental shelf to the
Commission.!” Annex Il to the Convention provides that a coastal State intending to
establish outer limits of the continental shelf “shall” submit information to the
Commission “within 10 years of entry into force” of the Convention for the State." The 10
year mark for States that were parties to the LOS Convention when it came into effect in
1994 was adjusted at the Eleventh Meeting of the State Parties to the LOS Convention to
commence as of 13 May 1999." Thus, 13 May 2009 became the newly adjusted ten-year
time limit or the new date of submission deadline as understood by most States."* In June
2008, the Eighteenth Meeting of the State Parties decided that the ten year time frame
could be met by States submitting “preliminary information indicative of the outer limits

. and a description of the status of preparation and intended date for making a
submission.”™ The preliminary information would not be acted upon by the Commission
and would be without prejudice to a subsequent full submission. As all the littoral States
of the South China Sea became parties to the LOS Convention prior to 1999 (except the
Republic of China due to obvious political and diplomatic difficulties), the above explains
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both why 2009 was an active year for communications to the Commission and the
differences in the types of communications sent to the Commission.

It is important to note that the Commission’s mandate is one of technical examination
of the submitted material. The mandate of the Commission is not to involve an
examination or resolution of legal or political matters. Both the LOS Convention and the
Rules of Procedure of the Commission make it clear that actions of the Commission are
without prejudice to the delimitation between States of maritime boundaries.”” For greater
clarity and pursuant to Article 9 of Annex 11 to the LOS Convention, the Commission’s
Rules of Procedure provide that as regards a submission, “where a land or maritime
dispute exists,” the Commission will not proceed with the submission.'® The Rules of
Procedure further indicate that “the competence with respect to matters regarding
disputes ... rests with States.””” This means that it is up to States to decide (rather than the
Commission), amongst other things, whether or not a land or maritime dispute exists.
Thus, where a State indicates that a land or maritime dispute exists and the State invokes
directly or indirectly the relevant provision of the Rules of Procedure (Annex |, paragraph
5(a)), the Commission is without jurisdiction to proceed with a submission since the
Commission is not competent to evaluate whether and to what extent a dispute exists as
this is a political matter for the States involved."®

The following is a list of documents presented to the Commission in 2009, official
comments made concerning the documents, and other related legislative changes.

» Malaysia and Vietnam made a Joint Submission to the Commission
respecting the outer limit of the continental margin beyond 200-n. miles in
the southern part of the South China Sea."” In the Joint Submission, Malaysia
and Vietnam identified 200-n. mile limits and an area of continental shelf
(referred to as the “defined area”) adjacent to these limits that might, in the
future, be subject to Malaysian-Vietnam negotiation and a bilateral maritime
boundary agreement.

* Vietnam made a submission to the Commission respecting its proposed outer
limit of the shelf in the northern part of the South China Sea.®

+ The People’s Republic of China responded to each of the above submissions
with nearly identical notes verbales claiming that Malaysia and Vietnam had
“seriously infringed” on its “sovereignty, sovereign rights and jurisdiction”
in the South China Sea.” Attached to both of People’s Republic of China’s
notes was a map (the U-shaped dotted line map).

— The People’s Republic of China notified the Commission of its intention to
submit information respecting an outer limit of the continental shelf
adjacent to its 200-n. mile limit in the East China Sea and reserved its right
to also make a submission respecting “other sea areas.” #*

» The Republic of China responded to the submissions by Vietnam and
Malaysia in very similar terms to that of the People’s Republic of China
asserting that the island groups and their surrounding waters including the
seabed are part of the its territory.”® One variation is that no reference was
made to the dotted lines map or to any identification of the area that the
Republic of China claims in the South China Sea.** In May 2009, the
Republic of China issued the “Declaration of the Republic of China on the
Outer Limits of Its Continental Shelf” in lieu of the presenting of a
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submission or a preliminary information to the CLCS to which it does not
have legal access.”

* The Philippines also responded to the Joint Submission of Malaysia/Vietnam
and the Submission of Vietnam with nearly identical notes verbales noting
that the areas covered in the submissions “overlap” with areas claimed by the
Philippines.*
— In March 2009, the Philippines adopted a new law on baselines for the

archipelago.”” Although the Philippine archipelagic baselines prescribed in
the law seem not to extend to the insular features claimed by the Philippines
in the South China Sea, the Philippines indicated that they continue to
claim sovereignty over “their” insular features in the South China Sea,
including the Kalayaan Island Group and the Bajo de Masinloc, also known
as Scarborough Shoal. The Republic of China, the People’s Republic of
China and Vietnam objected to the new Philippine law on the grounds that
the law interfered with their claims over islands in the South China Sea.?
— The Philippines submitted information to the Commission in 2009, but the
continental shelf area in question was adjacent to the east coast of the
Philippines and not within the South China Sea.” In the submission the
Philippines made it clear that it reserved its rights as regards the outer
limits of the continental shelf in other areas adjacent to the Philippines.®

* Brunei notified the Commission of its intention to submit information
respecting an outer limit of the continental shelf adjacent to its 200-n. mile
limit,*" but made no comment respecting the Joint Submission of Malaysia —
Vietnam.
— Brunei and Malaysia, through a March 2009 Exchange of Letters, have

agreed on a maritime boundary for the territorial sea, continental shelf and
exclusive economic zone.* The precise details of the delimitation have not
yet been made public.

A Brief Analysis

It is to be noted that the May 2009 notes verbales from the People’s Republic of China
regarding the Malaysia/Vietnam Joint Submission and Vietnam’s Submission regarding
the northern South China Sea makes specific reference to Annex 1, paragraph 5(a) of the
Rules of Procedure of the Commission and states: “the Chinese Government seriously
requests the Commission not to consider” the Joint Submission or the Submission of
Vietnam.” The August 2009 notes verbales from the Philippines similarly requests the
Commission “to refrain from considering” the two submissions.* It can be safely
predicted that the Commission will not proceed with a consideration of either submission
unless new communications are received.

One of the enduring legal questions about the South China Sea is that of islands versus
rocks. Not all insular formations are equally capable of generating a full set of maritime
zones. The 1982 LOS Convention draws a distinction between islands that can legally
generate a 12-n. mile territorial sea, 200-n. mile EEZ and, where possible, a continental
shelf area beyond 200-n. miles, and islands that are rocks that can legally generate only a
12-n. mile territorial sea and a 12-n. mile contiguous zone.>> While some direction is
provided in the LOS Convention regarding how to differentiate between an island and a
rock, this is an area of uncertainty and debate.*
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Malaysia and Vietnam did not use any of the insular features in the Spratly Islands in
the construction of their 200-n. mile zones shown in the Joint Submission. The identified
200-n. mile limits are based on baselines along the coasts of each State. A peculiarity is
that there are a number of Vietnam occupied islets that are within the depicted Malaysian
200-n. mile limit. Presumably, Vietnam’s position would be that these claimed islands vis-
a-vis Malaysia would be enclaved with territorial seas within Malaysian waters. As
regards the northern South China Sea, in Vietnam’s Submission the depicted 200-n. miles
line is delineated based on the mainland coast and not relying on any insular formations.
The northern end point of the Vietnam 200-n. mile limit is described as being “the
equidistance line between the territorial sea baselines of Vietnam and the territorial sea
baselines of the People’s Republic of China.”* While the Submission indicates that
Vietnam has sovereignty over the Paracel’s archipelago,® no effect is given to the islets of
the archipelago in the determination of Vietnam’s 200-n. mile limit. Also worth noting is
that the Vietnamese Submission does not indicate any significant ocean area adjacent to
the Scarborough Shoal/Reef or Lincoln Island and Bombay Reef, the latter two located
between the Paracel archipelago and Scarborough Shoal/Reef.

The Philippine situation in terms of its determination of the baselines for the Kalayaan
Island Group and the Scarborough Shoal is less certain, as the 2009 Archipelagic
Baselines Law indicates in Section 2 that:

The baselines in the following areas over which the Philippines likewise
exercises sovereignty and jurisdiction shall be determined as “Regime of
Islands” under the Republic of the Philippines consistent with Article 121 of
the United Nations Convention on the Law of the Sea (UNCLOS): (a) The
Kalayaan Island Group as constituted under Presidential Decree No. 1596; and
(b) Bajo de Masinloc, also known as Scarborough Shoal . *

The implication is that while the Philippines claims to exercise its sovereignty and
jurisdiction over the Kalayaan Island Group and the Scarborough Shoal, the baselines or
baseline systems of the Kalayaan Island Group and the Scarborough Shoal may be
different from the archipelagic baselines prescribed for the Philippine archipelagos and
that the legal status of the insular features of the Kalayaan Island Group and the
Scarborough Shoal may be determined in accordance with the “Regime of Islands” article
of the LOS Convention. The latter further implies that some of the insular features may be
rocks, rather than islands, that will not generate a 200-n. mile EEZ and/or continental
shelf. However, it was the sovereignty and jurisdiction claims in the Philippine
Archipelagic Baselines Law over the Kalayaan Island Group and the Scarborough Shoal
that invited protests from both Chinas and Vietnam.

Malaysia, the Philippines and Vietnam appear to have accepted that the LOS
Convention and the definition of rock/islands applies to the insular features of the South
China Sea, with Malaysia and Vietnam clearly of the view that many of the insular
features are rocks and thus, at most, entitled to a 12-n. mile territorial sea.

This leaves the two Chinas (both the Republic of China and the People’s Republic of
China) and the U-shaped dotted line. While the U-shaped dotted line map has been known
about for years, as it goes back to at least the late 1940s when the government of the
Republic of China for the first time publicized a “South Sea Islands Location Map” with
11 discontinuous U-shaped lines to depict the localities of the four island groups within
the lines,* the attachment by the People’s Republic of China of the map to its 2009 notes
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verbales to the United Nations is the first time in an official and diplomatic matter publicly
that the People’s Republic of China has asserted the line contained on the map.

Post 2009
The South China Sea as a “Core Interest” for the PRC

Much has been made of the report that in March 2010 unnamed senior officials of the
People’s Republic of China told U.S. officials that Beijing considered South China Sea to
be a “core interest” of its sovereignty and territorial integrity, wording usually reserved
for the non-negotiability of Taiwan, Tibet and Xinjiang.* Exactly what was said, by
whom* and what was meant has attracted much attention mainly due to the perceived
escalation of the South China Sea disputes by Beijing with much being made of a “new”
position or policy. In official communications, Beijing has apparently avoided explicitly
commenting on the matter or repeating the language, nor has it denied it. Hence, a year
later a New York Times headline stated “China Hedges Over Whether South China Seaisa
‘Core Interest” Worth War”™

While detailed analysis by foreign commentators reveals confusion about the meaning
and use of “core interest”,** Chinese government officials, military professionals,
scholars, and columnists seem to agree that downplaying or obfuscating the linkage of
“core interests” with the South China Sea issues is in the national interest, at least for the
time being. For example, Chinese State Councillor Dai Bingguo (¥3[) in 2009
broadened the usage of the term by saying that China had three core interests: maintaining
its political system, defending its sovereignty claims and promoting its economic
development.** An international relations professor at Peking University thought that “It’s
not Chinese policy to declare the South China Sea as a core interest, [bjut the problem is
that a public denial will be some sort of chicken action on the part of Chinese leaders. So
the government also doesn’t want to inflame the Chinese people”® A Chinese columnist
doubted whether it was wise to elevate “South China Sea” to a core interest since it would
upset and enrage the United States which had enjoyed preeminence and hegemony over
the region, could strike a nerve with China’s neighboring countries, and would be
superfluous when China had always claimed indisputable sovereignty over the islands in
the South China Sea.”” Thus, a plausible interpretation for the term “core interest” and its
application to the South China Sea is that the Chinese government considers that
sovereignty and territorial integrity of all the insular features within the U-shaped lines
are important as a core national interest, however, it would be premature for it to publicly
declare as such when, as Han Xudong (§#JIlL3), a PRC army colonel and a professor at
PLA’s National Defense University put it, “China’s comprehensive national strength,
especially in military capabilities, is not yet enough to safeguard all of the core national
interests. In this case, it’s not a good idea to reveal the core national interests.*®

The rhetorical claim of “core interest” for the South China Sea needs to be understood
from the Chinese perspective. The Kuala Lumpur Security Review (KLS Review)* once
reported that a “Southeast Asian Spratly Group” was “shaping up,” meaning that the
ASEAN countries were forming a coalition against China to increase their bargaining
power.>® Although a senior PRC diplomatic official dismissed the existence of such
coalition,” a signed article released by a Hong Kong-based news media group argued that
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the greatest problem for Beijing was not the existence of a “Spratly Group;” rather it was
the activities of certain countries: “double speed-up” (H#MI{R) (speed-up of actual
occupation IR #4445 and speed-up of unilateral exploitation P EHHEE) along
with three “becomings” () ~ “military stationing becoming normal practice, military
fortification becoming perpetuated, and military position becoming deepening” (%FF 5
At Lk ALk, Bl 4k).52 Besides the strengthening of military control over the
islets and rocks in the South China Sea, especially in the Spratly Islands, by intra-regional
States, the maneuvering of American forces in the region along with the “return of the

U.S. to Asia,” all contribute to the rhetorical and practical reaction of the PRC.

The United States

Over the last few decades, the United States had been seen as maintaining a “hands-off”
polidy respecting the South China based on the May 1995 U.S. Statement on the South
China Sea.® The 1995 Statement expressed concern about increasing tensions in the
region, noted that the United States had no position on the merits of the sovereignty
disputes, indicated that the United States was willing to assist in seeking a resolution and
that the “United States would, however, view with serious concern any maritime claim or
restriction on maritime activity in the South China Sea that was not consistent with
. international law...”>

This has changed in July 2010 as a result of Secretary of State Hilary Clinton’s

comments at the ASEAN Regional Forum. Clinton indicated in her remarks that

we have a national interest in freedom of navigation, open access to Asia’s
maritime domain, the maintenance of peace and stability, and respect for
international law in the South China Sea. . . . The United States supports a
collaborative diplomatic process by all claimants for resolving the various
disputes in the South China Sea. . . . (emphasis added)

She stressed that “we do not take a position on the competing territorial claims over fand
features in the South China Sea. We believe all parties should pursue their territorial
claims and accompanying rights to maritime space in accordance with international law,
including as reflected in the 1982 Law of the Sea Convention.”>

The U.S. posture at the meeting has been reported in the press as being a “sharp rebuke”
to Beijing and that the United States “would step into the tangled dispute” in the South
China Sea.*®

Clinton reportedly suggested that a formal legal process be established to resolve the
outstanding issues.’” At a 23 July 2010 press briefing, Clinton reiterated the long-standing
U.S. position that it “does not take sides on the competing territorial disputes over the land
features in the South China Sea,” noting however, that the United States “is prepared to
facilitate initiatives and confidence building measures” in order to “help create the
conditions for resolution of the disputes and a lowering of regional tensions.”*® While a
close reading of the comments of Secretary Clinton indicates a significant congruence
with the 1995 Statement, nevertheless, Clinton’s comments are said to reflect a renewed
focus by the United States on the South China Sea situation arising, according to one
writer, as a result of “... China’s turn in 2009 toward an assertive, even aggressive
approach — especially in its efforts to control U.S. naval activities in the South China Sea
...”%? Clinton’s comments have also been tied to the above noted reported comments of
senior Chinese officials that the South China Sea was a “core interest” for Beijing.®
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While Beijing responded negatively to Clinton’s remarks,® reportedly the South China
Sea has not been a significant issue in subsequent U.S.-People’s Republic of China
dialogue.%

A January 2012 headline in the Washington Post, “U.S. seeks to expand presence in
Philippines: Nations discussing a bigger footprint to help counter China,”® describes the
delicate interaction between the Philippines and the United States in bolstering their
military partnership with a common goal of encountering the rising power of the People’s
Republic of China in the South China Sea. The article says:

The number of port visits by U.S. Navy ships has soared in recent years. The
Philippines recently acquired a cutter from the U.S. Coast Guard and is
seeking two more of the ships to boost its naval forces. It also wants to buy
F-16 fighter jets from Washington. In interviews, neither Philippine nor
Obama administration officials would rule out a return by U.S. ships or forces
to Subic Bay. . . . But even a small, visiting U.S. force in the Philippines would
send a strong signal to Beijing. Although Washington has said it is not trying
to contain China’s rise as an economic and military superpower, Obama
announced a new military strategy this month under which the Pentagon will
‘rebalance’ the armed forces toward the Asia-Pacific region in the aftermath of
the wars in Iraq and Afghanistan.

The same article also reports that U.S. Senator James Webb, chair of the Senate Foreign
Relations Subcommittee on East Asia and Pacific Affairs considers that: “The presence of
the United States has become the essential ingredient for stability.”” This perceived
“essential ingredient for stability” is accented by a U.S. Navy vessel’s visit in August 2011
to the Vietnamese naval base at Cam Ranh Bay, the first such visit in 38 years.*

What is stated by the United States to be a “rebalance” of its armed forces in the Asia-
Pacific region together with a perceived developing partnership of the United States with
some ASEAN States on South China Sea issues can be viewed by the People’s Republic of
China as a move towards joint containment.

Implementing the 2002 Declaration on Conduct

Two of the key contents of the 2002 Declaration on Conduct are:

 the parties undertake to resolve their territorial and jurisdiction disputes
using peaceful means;* and

» self restraint is to be exercised by the parties in conducting activities that
might complicate or escalate the existing disputes including refraining from
occupying uninhabited features.®

Overall, the thrust of the 2002 Declaration is one of enhancing cooperation and building
trust and confidence as regards the South China Sea. While it might have been hoped by
some ASEAN States that a treaty-like document with internationally legally binding
status might have been adopted,” the 2002 Declaration is a political rather than a legal
document. It has been assessed that the Declaration is a “formal ... framework for
understanding and cooperation” and as “safety valve to prevent ... further unilateral
actions ... in the disputed waters and area.”™® The most common narrative of the 2002
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Declaration is that it was a beginning of a step-by-step process with the end goal being,
not a direct resolution of the disputes, but a legally binding code of conduct.®®

As a follow-up to the 2002 Declaration, the ASEAN — People’s Republic of China Joint
Working Group on the Implementation of the Declaration was established.” In 2006 the
Working Group identified six projects dealing with, among other things, search and
rescue and regional oceanographic exchanges,”” which could be seen as attempts to
encourage regional ocean cooperation. While the working group continued to meet, there
was little progress on the establishment of these or similar type projects. A positive
cooperative endeavor that might be attributable to the 2002 Declaration was a bilateral
joint marine seismic undertaking agreement and a tripartite joint marine scientific
research agreement in the region. The bilateral Agreement for Joint Marine Seismic
Undertaking in Certain Areas in the South China Sea by and between China National
Offshore Oil Corporation and Philippine National Oil Company was signed in Beijing on
I September 2004 and was for a term of three years.” In its preamble, the Agreement
stated that: “the Parties’ respective governments have expressed the commitment to
pursue efforts to transform the South China Sea into an area of cooperation,” noting,
however, that “the signing of this Agreement by herein Parties shall not undermine the
basic position held by the Government of each Party on the South China Sea issue.”” The
Tripartite Agreement for Joint Marine Scientific Research in Certain Areas in the South
China Sea by and among China National Offshore Qil Corporation, Vietnam Oil and Gas
Corporation and Philippine National Oil Company was signed on 14 March 2005 in
Manila for a term of three years.” Again, in its preamble, this tripartite Agreement states
that “the Parties’ respective governments have expressed their commitment to pursue
peaceful efforts to transform the South China Sea into an area of peace, stability,
cooperation and development; . . . the Parties shall abide by their respective government’s
commitment to fully implement the United Nations Convention on the Law of the Sea
(UNCLOS) and the ASEAN-China Declaration on the Conduct of Parties in the South
China Sea (DOC); . . . for a joint marine seismic undertaking within the Agreement Area;
... while “the Parties recognize that the signing of this Agreement shall not undermine
the basic position held by the Government of each Party on the South China Sea issue.””
Along with the Tripartite Agreement, the three State-owned oil companies issued a Joint
Statement, which it states that:

The three parties affirm that the signing of the Tripartite Agreement will not
undermine the basic positions held by their respective Governments on the
South China Sea issue and will contribute to the transformation of the South
China Sea into an area of peace, stability, cooperation, and development in
accordance with the 1982 United Nations Convention on the Law of the Sea
and the 2002 ASEAN-China Declaration on the Conduct of Parties in the
South China Sea.”

From the perspective of a Vietnamese Foreign Ministry spokesman, this Agreement
“highlights the principles of equality and consensus among relevant Parties during the
Jjoint research process.”™

While Philippine President Gloria Arroyo spoke of the historic significance of the
tripartite Agreement,” the Agreement and the previous one were smeared by domestic
allegations in the Philippines that the signing of the agreements were made in exchange
for official development assistance from the PRC to fund government projects. Critics
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also raised the issue of treason against the Arroyo government for the alleged “sellout™ of
Philippine territory since the agreements covered 24,000 square kilometers of undisputed
Philippine territory and encroached on some 80 percent of the Kalayaan group of islands
claimed by the Philippines.®® These ill-fated agreements fell well short of achieving the
goals hoped for by the parties to them.

New life may have been given to the 2002 Declaration when the Foreign Ministers of
ASEAN and the People’s Republic of China reached agreement in July 2011 on Guidelines
for the Implementation of the Declaration of Conduct.® The Guidelines, which are little
more than a statement of good intentions, endorse the promotion of dialogue and
consultations and a step-by-step approach to confidence building measures. In the face of
a number of incidents involving the People’s Republic of China and both Vietnam and the
Philippines and a perceived rising of tensions in the South China Sea, the timing of a
recommitment to the Declaration on Conduct is important. As the People’s Republic of
China noted:

In the current circumstances, the parties recognized that completing the
consultations on the guidelines as quickly as possible, actively implementing
the “Declaration” and promoting pragmatic cooperation is a necessary
requirement to maintain peace and stability in the South China Sea ...»?
Moreover, the People’s Republic of China proposed a series of cooperative initiatives
including holding a workshop on freedom of navigation in the South China Sea, and
committed to continuing with the cooperative projects already being led by Beijing.®
In a statement delivered by Premier Wen Jiabao at the 14th China-ASEAN Summitasa
Commemorative Summit to Celebrate the 20th Anniversary of China-ASEAN Relations
on 18 November 2011 in Bali, Indonesia, expansion of practical maritime cooperation was
highlighted as one of the six fields of cooperation between Beijing and ASEAN.** The
Premier also stated:

The disputes over the South China Sea between the relevant countries in the
region have existed for many years. They should be settled through friendly
consultation and negotiation between the sovereign states directly concerned.
Outside forces should not get involved under any excuse. In 2002, China and
ASEAN countries signed the Declaration on the Conduct of Parties in the
South China Sea and agreed to advance practical cooperation and work for the
final conclusion of a code of conduct. This is the common desire of ASEAN
countries and China. We stand ready to work actively with ASEAN countries
to fully implement the Declaration on the Conduct of Parties in the South
China Sea, enhance practical cooperation and begin discussions on a code of
conduct in the South China Sea. (emphasis added)®

It is apparent that the PRC’s approach to the South China Sea disputes has not changed: it
favors bilateral solutions, or intra-regional solutions at most, and opposes extra-regional
involvement, especially the involvement of the United States under the guise of “freedom
of navigation” in order to pursue its foreign policy “shift in emphasis to Asia” based on its
view that US presence in the region is an “essential ingredient for stability.”
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Communications to the Commission

Further to the 2009 Joint Submission made by Malaysia and Vietnam and the Submission
by Vietnam respecting the Northern Area to the Commission and the diplomatic missives
that ensued in 2009, Indonesia (on 8 July 2010),* the Philippines (on 5 April 2011),” the
People’s Republic of China (on 14 April 2011),* and Vietnam (on 3 May 2011)* have
provided notes verbales to the Commission. A

The Indonesian communication zeroes in on the map appended to the People’s Republic
of China’s 2009 notes and comments: “Thus far, there is no clear explanation as to the
legal basis, the method of drawing, and the status of those separated dotted-lines.”*
Indonesia states that if the lines on the map are based upon maritime zones from the
various small features in the South China Sea then “the so-called ‘nine-dotted-lines map’

. clearly lacks international legal basis.”® The Indonesian communication refers to
several statements made by Chinese delegates in 2009 that small island features, i.c.,
rocks, are not entitled to zones beyond 12-n. miles and that Indonesia is in agreement with
these observations.”

The Philippines April 2011 note asserts sovereignty over the Kalayaan Island Group
and the jurisdiction permitted under the LOS Convention adjacent to the islands mindful
of Article 121 (respecting islands and rocks) of the Convention.”* The Philippine nofe also
indicates that there is “no basis under international law, specifically UNCLOS” for the
People’s Republic of China’s claim to “relevant waters as well as the seabed and subsoil
thereof™ captured by the U-shaped tine.*

The April 2011 response of the People’s Republic of China to the Philippines asserts
“indisputable sovereignty over the islands ... and adjacent waters as well as the seabed
and subsoil thereof” and that “China’s sovereignty and related rights and jurisdiction in
the South China Sea are supported by abundant historical and legal evidence.”®> The 2011
note indicates that since the 1930s that “the Chinese Government has given publicity
several times to the geographical scope of China’s Nansha Islands and the names of its
components.”*® The note continues: “In addition, under the relevant provisions of the 1982
United Nations Convention on the Law of the Sea” as well as national law, “China’s
Nansha Islands is fully entitled to Territorial Sea, Exclusive Economic Zone (EEZ) and
Continental Shelf”7 As has been observed: “This sentence ... states publicly for the first
time the Chinese official position on the status of the Nansha Islands” that they “meet the
requirements of Article 121 to have their own EEZ and continental shelf” and is “an
indirect response” to Indonesia’s nore.”® While there is no explicit reference in the April
note to the U-shaped line, it is not necessarily the case that Beijing has abandoned it. The
tying of historical and legal evidence to “China’s sovereignty and related rights” can be
said to keep the ambiguity of the U-shaped line alive.

Conclusion

While the disputes and maneuvers among the South China Sea littoral governments has
long been the focus of regional and multilateral attention, there is no question that 2009,
with its flurry of official communications, has increased local sensitivities and global
awareness of the issues. There has been a degree of clarity of what is being claimed and
the basis for the claims that is hopefully helpful, particularly, if there is coalescence
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around shared principles or approaches such as those in the LOS Convention. While the
lens of this contribution (and this collection) has been primarily one of international law
and marine policy, there is no doubting that the fluctuating temperature of the South
China Sea disputes is a matter of the political choices of the governments of the region
with the most important actor being the government in Beijing. The fizzle of the “core
interest” hubbub and the adoption of the Guidelines for the Implementation of the
Declaration on the Conduct of the Parties in the South China Sea in 2011 can be viewed as
calming events. Even the April 2011 communication from the People’s Republic China
clarifying its view of the legal status of the insular features of the South China Sea can be
seen as a positive. There is no denying, however, that to the consternation of its neighbors
and even the United States, the People’s Republic of China has actively, and in the eyes of
some aggressively, pursued its position respecting the waters of the South China Sea,
which has included increased patrols and surveillance activities in large parts of the South
China Sea largely coincident with the ambiguous U-shaped line.” Who knows whether
the 2011 calming events are just “the calm before the storm”?

ANNEX

Guidelines for the Implementation of the DOC

[Adopted on 20 July 2011 by Senior Officials of the People’s Republic of China and the
ASEAN States in Bali, Indonesia.)

Reaffirming that the DOC is a milestone document signed between the ASEAN Member
States and China, embodying their collective commitment to promoting peace, stability and
mutual trust and to ensuring the peaceful resolution of disputes in the South China Sea;

Recognizing also that the full and effective implementation of the DOC will contribute to
the deepening of the ASEAN-China Strategic Partnership for Peace and Prosperity;

These Guidelines are to guide the implementation of possible joint cooperative activities,
measures and projects as provided for in the DOC.

1. The implementation of the DOC should be carried out in a step-by-step approach
in line with the provisions of the DOC.

2. The Parties to the DOC will continue to promote dialogue and consultations in
accordance with the spirit of the DOC.

3. The implementation of activities or projects as provided for in the DOC should be
clearly identified.

4. The participation in the activities or projects should be carried out on a voluntary basis.

S. Initial activities to be undertaken under the ambit of the DOC should be
confidence-building measures.
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6. The decision to implement concrete measures or activities of the DOC should be
based on consensus among parties concerned, and lead to the eventual realization
of a Code of Conduct.

7. In the implementation of the agreed projects under the DOC, the services of the
Experts and Eminent Persons, if deemed necessary, will be sought to provide
specific inputs on the projects concerned.

8. Progress of the implementation of the agreed activities and projects under the
DOC shall be reported annually to the ASEAN-China Ministerial Meeting (PMC).
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